A JOurnAL OF
ALL INDIA CHARTERED ACCOUNTANTS’ SOCIETY

" VOLUME XVI
Esto. - 1989 A
Editorial Advisory Board
Mr. Vinod Jain, FCA. President

Members — Mr. Sunil Khemka FCA, Mr. Vinod Rustagi FCA, Mr. Anil Sharma FCA,
Mr. Avneesh Matta FCA. Mr. Naveen Jain FCA and Mr. Shiv Mittal FCA

UL VINOD JAIN®

RIGHT TO INFORMATION — A MILESTONE IN
GOVERNANCE - ROLE OF PROFESSIONALS

The right to information Act, 2005 has been finally

ssed and notified on 21st June, 2005 bringing a
legislative force to right to information including
inspection of work, documents, records besides taking
notes, extracts of certified copies of documents and
records or taking electronic back up of information and §
also to seek certified samples of materials form any
public authority. A public Authority include any body
created under or by the constitution or created by any law
or by notification or bodies, uncontrolled or substantially .
financed by the government, directly or indirectly. .

The Rightto Information Act will bring transparency, accountability
and will help in containing corruption in public life and the Indian
citizen will be more informed of the official facts, in the possession
of public authority. The adequate structure is already in place to ~ *
ensure that any member of the public including an ordinary citizen ~ *
without assigning any reason can seek information, records, circulars, .
orders, papers, database, panels and even log books being maintained
by any public authority. This would mean that the honourable
izens of this country can seek information in respect of any areca ~ «
including :- .
. Developmentalactivities being undertaken intheirareaincluding
the resources deployed, the quality of the material used, number
of persons employed, amounts spent and all other similar
information from the State Information Officer, who is bound to
provide information on payment of nominal prescribed fees.
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LIMITED LIABILITY PARTNERSHIP

The Department of Company Affairs has issued a concept

paperon proposed Limited Liability Partnership (LLP) Law.

The detailed concept paper is available on the site of

Department of Company Affairs. The concept paper also

| includes draft Limited Liability Partnership Act, 2006 for

public comments. Main features of the LLP Law include: -

* Minimum 2 Partners

* Unlimited number of partners as compared to maximum
20 permitted by the Partnership Act.

Limited Financial Liability

Separate Legal Entity of LLP with perpetual succession

Mutual rights and duties among the partners are to be governed

by mutual agreement.

Unlimited liability in case of a fraud;

Partners to be agent of LLP but not of all other partners

Free Transferability of Partnership interest

Conversion of partnership firms to LLP, conversion of private

Company to LLP and conversion of unlisted public company

into LLP.

Regulation on foreign LLPs

Provision of amalgamation, merger and demerger of LLP

For Income Tax purpose, LLP willbe a pass-through vehicle,

i.e. the transactions and properties of LLP shall be treated as

the transactions and properties of the partners. Even the

capital gain on sale of assets of LLP will be assessed in the

hands of the partner.
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ADVANCES AGAINST
GOLD ORNAMENTS

N

| Hallmarking of gold jewellery
ensures the quality of gold used in
| the jewellery as to caratage,
finencss and purity. Therefore,
banks would find granting of
advances against the security of
such hallmarked jewellery safer
and casier. Preferential treatment
of hallmarked jewellery is likely
to encourage practice of
hallmarking which will be in the
long-term interest of consumer,
lenders and the industry.

Thus, it has been directed to banks
by RBI that while considering
granting advances against
jewellery, they may keep in view
the advantages of hallmarked
jewellery and decide on the margin
and rates of interest thereon
accordingly.

(Source: RBI/2005-06/196)

2.0 CDR MECHANISM FOR
SMEs

The Reserve Bank of Indiarecently
issued guidelines for Debt
Restructuring Mechanism for
Small and Medium Enterprises
(SMEs). The highlights of the same
are as follows:

A. Definition of SMEs

Units with investment in plant and
machinery in excess of SSI limit
and up to Rs. 10 crore may be
treated as Small and Medium
Enterprises (SME).

B. Eligibility Criteria

« All non-corporate SMEs
irrespective of the level of dues to
banks.

« All corporate SMEs, which are
enjoying banking facilities from a
single bank, irrespective of the
level of dues to the bank.

« Allcorporate SMEs, whichhave
funded and non-funded outstanding
up to Rs.10 crore under multiple/
consortium banking arrangement.
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« Accounts involving wilful default, fraud,
malfeasance and accounts classified by
banks. as “Loss Assets™ will not be eligible

for restructuring under these guidelines.
C. Viability Criteria

Banks may decide on the acceptable viablhly
benchmark, consistent with the unit
becoming viable in 7 years and the
repayment period for restructured debt not
exceeding 10 years.

D. Prudential Norms for restructured
accounts

i) Treatment of ‘standard’ accounts
subjected to restructuring

Arescheduling of the instalments of principal
alone, would not cause a standard asset to be
classified in the sub-standard category,
provided the borrower’s outstanding is fully
covered by tangible security.

ii) Treatment of ‘sub-standard’ /
‘doubtful’ accounts subjected to
restructuring

A rescheduling of the instalments of principal
alone, wouldrendera ‘sub-standard’/‘doubtful’
asset eligible to continue in the ‘sub-standard’
/ ‘doubtful” category for the specified period,
provided the borrower’s outstanding is fully
covered by tangible security.

E. Classification of Additional finance

Additional finance, ifany, may be treated as
‘standard asset’ inall accounts viz; standard,
sub-standard, and doubtful accounts, up to
aperiod of one year after the date when first
payment of interest or of principal,
whichever is earlier, falls due under the
approved restructuring package.

F. Time frame

Banks should work out the restructuring
package and implement the same within a
maximum period of 60 days from date of
receipt of requests.

(Source: DBOD. BP. BC. No. 34/21.04.132/ 2005-06)

3.0 ACCOUNTABILITY OF BANK
FOR CHEQUES LOST IN
TRANSIT

The Madhya Pradesh High Court has'held
in a recent judgement that a bank is liable
and bound to pay the value of the cheques,
it has lost in transit.
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4.0 GUIDELINES FOR ISSUE OF
COMMERCIAL PAPER

The brief of the guidelines for isgye of

commercial paper as announced by the

Reserve Bank of India are given

hercinbelow:

A. Eligibility

Corporates, Primary Dealers and All Ipgj,

Financial Institutions are eligible to jsg,

Commercial Paperon the basis offollow‘mg

eligibility criteria:

a. TheTangible Net Worth (TNW)isnq
less than Rs. 4 crore;

b. Company hasbeensanctioned working
capital limit by Banks or All-Ind.
Financial Institutions; and

c. The borrowal account is classified as
Standard Asset by financing banks/
Institutions.

B. Rating Requirement

All eligible participants shall obtain the
credit rating from credit rating agencies as
may be specified by the Reserve Bank of
India from time to time. The minimum
credit rating shall be P-2 of CRISIL or such
equivalent rating by other agencies.

C. Maturity

Commpercial Paper can be issued for a
minimum maturity period of 7 days and
maximum of 1 year.

(Source: MPD  272/07.01.279/2005-06)

5.0 TECHNOLOGY UPGRADATIO
FUND SCHEME (TUFS)

The Government has approved the following
modifications in the Credit Linked Capital
Subsidy @ 20% under Technology
Upgradation Fund Scheme (CLCS@20%-
TUFS) with effect from 1st September2005:

1. Price benchmarking of machinery

The price benchmarking of the eligible
indigenous machinery has been done away
with. However, price benchmarking of
imported second hand looms will continue

2. I1S0O-9001 certification

Manufacturers should obtain 1SO-9001 bY
31st December 2005 to be considered 35
benchmark manufacturer..




3, Benchmarking of
manufacturers

In place ot price benchmarking of
the indigenous machinery, the
machinery manutacturer shall be
benchmarked. The eniternta for
benchmarking shall be evolved by
the office of the Textile
Commissionerinconsultationwith
Textile Machinery Manufactures
Assoctation (TMMA).

4. Capital subsidy availment
The government has provided an
option to avail of 20% capital
subsidy on ‘front ended’ basis
along with bank finance.

(Source: 28 (19)/2005 — MS/5/2005-06)

6.0 BANKS’ CAN EXPOSED
IN CAPITAL MARKET
UPTO40% NET WORTH

The Reserve Bank of India has
decidedtorationalise the prudential
norms for the banking sectors
capital exposure into the capital
market in following manner:

(i) RBI restricts banks’
aggregate capital market
exposure to 40% of net worth
onsole & consolidated basis.

(i) RBIalsomodifiesdirectcapital
market exposure to 20% of the
bank’s consolidated net worth.

(iii) Banks asked to indicate a
timeframe for reducing their
exposure to the capital market
to the prescribed levels.

(iv) RBI to provide higher limits
on case-by- case basis, based
onbank’s internal controlsand
risk management systems.

(v) RBI to initiate a supervisory
review process with select
banks having significant
exposure to sensitive sectors
like real estate, highly
leveraged NBFCs, VC funds
and capital markets.

“J MJ‘ Bs ..... Due Diligence, Takeover, Merger & Amalgamation
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7.0 SAVING RATES DEREGULATED

Ihe Reserve Bank of India has recently
dectded to de-regulate savings rates in
following manner:

(1) RBI to de-regulate the savings bank
deposits and lending rates on small loans
aggregating up to Rs 2 Lakh.

(it) RBI asks banks to have very low
minimum balances as well as charges so as
to ensure greater financial inclusion.

(ii1) RBI asks all banks to make available a
basic banking ‘no frills’ account.

8.0 LEASEHOLD INDUSTRIAL
PLOTS IN DELHI CAN NOW BE
CONVERTED INTO FREEHOLD

The Delhi government has decided to allow
conversion of built-up industrial plots from
leaseholdto freehold on paymentofconversion
charges irrespective of size of the plot in the
National Capital Territory of Delhi.

The One-time conversion fee would be
calculated as: Plot area x notified land rate
x 10/100. There would be remission 0£f40%
for the original lessees and there would be
surcharge 0f33-1/3% on the conversion fee
in case of GPA holders.

A separate scheme was already in force for
the freehold of the industrial plots in
industrial areas developed by Delhi

Development Authority.

9,0 ELECTRONIC CLEARING
SERVICE (ECS) - BANK
STATEMENT

It has been required by the Reserve Bank of
India that in the ECS report (paper as well
as electronic), a short abbreviation of the
user name is provided to the banks to
facilitate provision of details in the account
statements. Accordingly, the banks have
been directed that this abbreviation may be
appropriately captured and utilized to
provide the required details to the customers
in their passbook / Account Statement
regarding the credits effected through ECS.
Appropriate technology solutions may also
be adopted to make the above simpler.

(Source: RBI/2005-06/181)
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10,0 SETTING UP OF SPECIAL
ECONOMIC ZONES IN INDIA

The government of India recently cleared
17 proposals for setting up of Special
Economic Zones (SEZs), including one ecach
by Ranbaxy, Zydus Cadilaand Biocon with
investments of at Icast Rs.3,000 crore.
Proposals for two free-trade warehousing
zones, to be set up by IL&FS at Kandla and
Chennai, were also approved.

The government also decided to insist on a
minimum land area of 25 acres for IT,
biotech and gems and jewellery SEZs
because of a large number of proposals
coming in.

AUDIT

1.0 RBI TIGHTENS BALANCE
SHEET NORMS FOR CO-OPS.

In a bid to ensure greater transparency in the
reporting of annual financial statements of
co-operative banks, it has been directed by
the Reserve Bank of India that effective from
the yearending March 31,2006, co-operative
banks will be required to furnish detailed
accounts of the investments, profits, NPAs,
provisions, etc. in their balance sheets.

2.0 APPLICABILITY OF AS 28,
IMPAIRMENT OF ASSETS

ICAI has provided relaxations to SMEs
from the measurement principles of AS 28,
Impairment of Assets. As per AS 28, ‘value
in use’ of an asset is the present value of
estimated future cash flows expected to
arise from its continuing use and from its
disposal at the end of its useful life.

ICAI through an announcement has given
an option to SMEs to measure the ‘value in
use’ on the basis of reasonable estimate of
the value of using the asset over its useful
life instead of computing the value inuse by
the present value technique. The logic
behind giving relaxation is the fact that
computation of ‘value in use’ by present
valuetechnique involves detailed cash flow
projections to be made by an enterprise and
such detailed cash flow projections are often
not readily available with the SMEs.

The relaxation is in fact simplification of
estimating the recoverable amount of the
assets.
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All India Chartered Accountants’ Society
Announces an intensive

DATES:

from 17 December, 2005 to 24t December, 2005
(17, 23" & 24* December 2005)

CERTIFICATE COURSE"

WORKSHOP ON SERVICE TAX

from concepts to practice ...

TIME:
1.30 p.m. to 8.30 p.m.

(Lunch: 1.30 p.m. to 2.00 p.m.)

THE COMPREHENSIVE REFRESHER COURSE ON SERVICE TAX

A Comprehensive Refresher Coursé/ Workshop on Service Tax is being conducted spread over 3. days with fhe’ gctilv_e porﬂcigotioa
of eminent speakers and professionals. The MAIN THRUST is to carry outan indepth study of the basic concePfS, critica .ISSU.?S and thejr
practical applications including tax planning of the laws, rules and regulations and recent case laws relating to Service Tax.

VENUE:

India International Centre (IIC), Annexe Building,
Lecture Hall, 40, Max Mueller Marg, New Delh;,

WORKSHOP COVERAGE

—_

' Day 1-17/12/2005 (Saturday)

¢ Concept of Service Tax

* Evolution/Scheme of Service Tax Levy

® Services rendered in India/ out of India
* Service Tax Authorities/ Departments

*  Applicabilityto Residents/Non-residents/MNCs
¢ Registration — Centralised/ Decentralised
¢ Pan based code (STC)

® Payment of Service Tax / Filing of returns
* Exemption/abatement from Service Tax
* Assessments

* Penalties / Appeals

e Applicable provision of Central Excise Act,
Rules and Notifications

e Concept of Tax Credit (Cenvat

e Operational issues of Cenvat credit

REGISTRATION FORM
+ By Fax - Fax Form to : 91-11-2622 3014 l
< By email - email Form to: cfoworld@vsnl.net
+ By Mail - Mail to The Secretariat: |

All India Chartered Accountants' Society ‘ !
503-504, Chiranjiv Tower, 43, Nehru Place, New Delhi-19

o NAMEIMEIMS. oo eseeer s e l
+ CAMembership NO. ;.o l

= Designation : ...

+ Company Name . ..

+ Fax:
¢ B MAl L |

payable to “All India Chartered Accountants’ |
Society” [

Via DD/Cheque (Delhi only) NO. @ ..o '

Signature ;... l
d

Day 2 - 23/12/2005 (Friday)

SPECIFIC SERVICES - Concept, Scope,
Interpretations, Clarifications, Circulars,
Notifications and Case Laws:

® Business Auxiliary ¢ Management Consultancy
* Franchise  Banking & Financial ® Stockbroker
e Foreign Exchange Broker ¢ Forward Contract
° Goods Transport Agency ® Courier Agency
° Packaging © Transport of Goods by Air ® Air
Travel Agents ¢ Rent-a-Cab Scheme Operator
® Tour Operator * Rail Travel Agents ® Clearing
& Forwarding Agent ® Customs House Agent
¢ Cargo Handling * Storage & Warehousing
© Commercial Training or Coaching ¢ Intellectual
Property ® Maintenance or Repair ® Authorised
Service Station e Recruitment ® Manpower
Recruitment or Supply Agency © Security Agency
e Clubs or Association

° Latest development & latest case laws
in Service Tax

Experts invited to address the participants
at the workshop are:

« Mr. Ashok Batra

« Mr. Atul Gupta

« Mr. J. K. Mittal

« Mr. Nilambar Marawah

« Mr. P. K. Sahu

» Mr. R. Krishnan

* Mr. S. Madhavan

« Mr. Sanjiv Aggarwal

* Mr. V. Lakshmi Kumaran

Note: Certain speakers are under confirmation.
PARTICIPATION FEES

¢ NON CAs/CORPORATE Rs. 2750/- per person
L4 CAS/CA FIRM Rs. 2500/‘ per person
« AICAS MEMBERS* Rs. 2250/- per person
¢ CFO WORLD MEMBERS Rs. 2250/- per person
* For All India Chartered Accountants' Society's (AICAS)

Membership please contact, AICAS Secretariat

For further details please contact:
Kanika {?350503880) / Medha (9899600345)
RESTRICTED TO ONLY 100 PARTICIPANTS
ON FIRST COME FIRST SERVE BASIS

e

Day 3 - 24/12/2005 (Saturday)
SPECIFIC SERVICES - Concept, Scope, ¥

Interpretations, Clarifications, Circulars,
Notifications and Case Laws: ‘

e Practicing CA/ CS/ CWA ® Management |
Consultancy/other specific services rendered |
by CAFirms ® Consulting Engineer’s ¢ Scientific |
and Technical Consultancy © Technical Testing |
and Analysis ® Commercial or Industrial

Construction ¢ Construction of Complex

® Architect ® Real Estate Agent/Consultant ¢

Interior Decorator ® Outdoor Caterer ¢ Mandap |
Keeper ¢ Pandal or Shamiana e Conventiondl |
® Business Exhibition e Event Management |
® Cable Operator ® Sound Recording ® Program |
Production ® Video Tape Production |
® Photography ¢ Advertisement ® Broadcasfing |
° Beauty Parlour ® Health and Fitness ¢ Fashion :
Designing ® Cleaning Activity i

® Export of Services Rules 2005 ‘
® Concept of import of services S
® lIssues of Cross Border Services .

SPECIAL COMBO OFFER
| COMBINED FEE STRUCTURE FOR
|  SERVICETAX & DIRECT TAXES WORKSHOP |

Category of Fee under i
! Participants Special Combo Offer
| Non CAs/ Corporate Rs. 7000/- »
| CAs/CA Firm Rs. 6250/-
| AICAS Members Rs. 5500/- |
| CFO World Members Rs. 5500/- l.

NOTE: '
¢ Participation fees covershhigh tea, lunch and background mo'®’ alfofre
participants. ld ‘
* Alternative nominee for specific session(s) or day(s |
be permitted, fihe
AVoluntary Appraisal Questionnaire to judge the undersiondng?
workshop is proposed. 1
A Certificote of safisfactory complefion of workshop will b2 % |
Po_mcipqms are expected fo share their own procicol exper @™
raised queries durlng interactive session
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Al India Chartered Accountants’ Socien

{nnounces an intensive

; DATES:

from 18® January, 2006 to 31" january, 2006
(18", 19%, 217, 23, 24® & 31" January 2006)

CERTIFICATE COURSE

3rd ANNUALWORKSHOP ON DIRECT

I'AXES

from concepts to practice

TIME:
1.30 p.m. to 8.30 p.m.

(Lunch: 1.30 p.m. to 2.00 p.m.)

THE COMPREHENSIVE REFRESHER COURSE ON DIRECT TAXES

A Comprehensive Refresher Course/ Workshop on Direct Taxes is being conducted spread over 6 days with the active participation
of eminent speakers and professionals. The MAIN THRUST is to carry out an indepth study of the basic concepts, critical issu
practical applications including tax planning of the laws, rules and regulations and recent case laws relating to T

YENUE:

India International Centre (I1C), Annexe Building,
Lecture Hall, 40, Max Mueller Marg, New Delhi.

~:
o

WORKSHOP COVERAGE

Day 1 - 18/01/2006 (Wednesday)

. e Basic romework / Overview of Income Tax Low

' o Income of Charitable Trusts, NGOs, Societies,
Section 25 Cos., Mutual benefit Societies,
Not for profit Organisatfions and Institutions

e FCRA

Exempted Incomes

a
i
l
E

Disallowability of expenses u/s 14A
© Income from House Property
¢ Income from other sources
| Day 2 - 19/01/2006 (Thursday)
s Salary, expatriate salary, posting outside India
e Corporate Taxation, MAT, Deemed dividend
DS / TCS
Clubbing of incomes

Certain Deemed incomes
® Aggregate of income

Set off and Carry forward of losses

Taxation issues related to conversion of
proprietorship/partnership into Company

Experts invited to address the participants
at the workshop are:

» Sh.
« Sh.
« Sh.
+ Sh.
* Sh.
- Sh.
- Sh.
« Sh.
« Sh.
* Sh.
* Sh.
* Sh.
- Sh.
« Sh.
« Sh.
- Sh.
- Sh.

Note:

Ajay Bahl, FCA

Ajay Vohra, FCA

Ajay Wadhwa

C.L. Jhawar

Dinesh Kanabar, FCA
Girish Ahuja, FCA
Krishan Malhotra, FCA
K. Sampath, FCA
Pramod Jain, FCA
Pradeep Dinodia, FCA
Rakesh Gupta, FCA
Ravi Gupta

Rajesh Jain, FCA

R.N. Lakhotia

Sanjeev Choudhary, FCA
Ved Jain, FCA

Vinod Jain, FCA

Certain speakers are under confirmation.

Day 3 - 21/01/2006 (Saturday)

Profits and gains of business or profession —
Section 28, 30, 32, 35D, 40, 40A & 43B
Section 37 & precaution to be taken for
disallowances by Assessing Officer
Presumptive Incomes u/s 44AD, 44AE & 44AF

¢ Special deductions for computing profits of

foreign companies and non-residents regarding
turnkey projects, head office expenses and
royalties

Special deductions for certain priority sectors
locationwise / indusirywise

Deductions available under Chapter VI-A
Deductions under Sections 10A, 10B

Day 4 - 23/01/2006 (Monday)

Relevancy of other laws in Tax assessments
and practical aspects

Taxation issues related to mergers, demergers,
amalgamation and restructuring

Fringe Benefit Tax

Implication of Accounting Standards on Taxable
income - allowances and disallowances
Taxation of agriculture assets and agriculture
incomes

PARTICIPATION FEES

NON CAs/CORPORATE Rs. 4750/~ per person

CAs/CA FIRM Rs. 4250/~ per person
AICAS MEMBERS® Rs. 3750/ per person
CFO WORLD MEMBERS  Rs. 3750/- per person

* For All India Chartered Accountants’ Society's (AICAS)
Membership please contact, AICAS Secretariat.

PLEASE SEE AICAS SPECIAL COMBO OFFER AT PAGE NO. 4

For further detaiis please contact
Kanika (9350503880) / Medha (9899600345)

NOTE:

Participation fees covers high tea, lunch and background materiol fo the
parficipants

o Alternative nominee for specific session(s] or day(s) could be(s)eﬂniﬁed.
o AVoluntary Appraisal Questionnaire fo judge the understanding of the

workshop is proposed.

o A Cerificate of safisfactory completion of workshop will be issued.
« Pariicipants ore expected to share their own proctical experiences and

raised queries during interactive session.
All participants should bring their copy of Income Tax Act and Income

Tox Rules for ready reference.

RESTRICTED TO ONLY 100 PARTICIPANTS
ON FIRST COME FIRST SERVE BASIS

I

|
|

e e S

Da )14/0 006 sdo

Concept of Transfer

Capitcl GainsonHouse property, Colloboraion
Securities, compulsory acquisition, depreciable
assets/other assels & Investment options
Taxation of Mutual Fund Incomes and Venture
Capital Funds

Transfer Pricing - Determination of appropriaie
method. proctica! issues, TP Study and documeniaion
Special provisions relating o certain income
of Non-residents

DTAA & Implications of variations in trecties
Advance rulings, withholding tax

Taxation of femily /private Trusts

Day 6 - 31/01/2006 (Tuesday)

Survey, search and seizure
Reassessments, offences, penalties &
prosecution, TRO powers

Appeal to CIT, ITAT, High Court & Supreme Court
Wealth Tax

Valedictory Function (8.00 p.m. to 8.30 p.m.)

REGISTRATION FORM

» By Fax - Fax Form to : 91-11-2622 3014

By email — email Form to: cfoworld @vsnl.net
By Mail — Mail to The Secretariat:

All India Chartered Accountants' Society
503-504, Chiranjiv Tower, 43, Nehru Place, New Delhi-19

* Name:Mr/Ms. ...
* CAMembership NO. & ..o
=+ Designation : ...
» Company Name : ... OO e W

o AQAMESS T Lo

Phone : (O) ..ooooovvviieiveiiiens .
Fax:

Mobile : ..

payable to “All India Chartered Accountants'
Society”

Via DD/Cheque (Delhi only) No. ...

Amount ;o
Signature: ...

P
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LO INCOMETAXDECISIONS

L1 Allowability of loss on
embezzlement

Hon'ble Allahabad High Court in
the matter of Shiv Narain
Karmendra Narain Vs. CIT held
thatbusiness loss on embezzlement
willbe allowable as expense in the
year in which it was discovered
and ascertained and not in the year
of embezzlement. The decision is
based on the decision of Hon’ble
Supreme Court in the matter of
Associated Banking Corporation
of India Vs. CIT [56 ITR 1] [277
ITR 27].

1.2 Availability of Foreign Tax
Credit in India

Hon’ble Income Tax Appellate
Tribunal Mumbai Bench in the
matter of Jt. Commissioner of
Income Tax Vs. Digital Equipment
India Ltd. held that Foreign Tax
Credit cannot exceed the tax
leviable in respect of that income
in country of which the assessee is
a resident. The provisions of
Article 25(2)(a) of the Double
Taxation Avoidance Agreement
between India and USA make it
clearthatthe deduction onaccount
of income tax paid in US, from
income tax payable in India, cannot
exceed the Indian Income Tax
liability in respect of such an
income. [277 ITR (AT) 15].

1.3 Tax jurisdiction on
‘International Transaction

Hon’ble Income Tax Appellate
Tribunal Bangalore Bench in the
matter of Wipro Limited Vs.
Income Tax Officer held that
foreign company providing data
base on annual / semi-annual
subscription basis for payment
evenifservice is not utilized. Data
Server of the company located
outside India and it is having no
permanent establishment in India,
receipt of materials offered by the
foreign company is not amenable
fortaxation in India. Payment made

TAXATION / FEMA

by the assessce for obtaining data base is
not subject to deduction of tax at sourcc.
Tribunal further held that web-based foreign
publishing housc giving access to data basc
to all those who are willing to pay, access
restricted to specific individual and no
licence granted to assessee to use in any
manner is not a royalty under Article
12(3)(a) of Double Taxation Avoidance
Agreement between India and USA.[ 278
ITR S7AT .

14 Attachment of Property of
transferee for tax arrears

Hon’ble Calcutta High Court in the matter
of Electro Zavod (India) Pvt. Ltd. and others
Vs. Commissioner of Income Tax and
Others held that property cannot be attached
for arrears of tax of transferor where
transferee has paid full consideration and
property is in his possession [278 ITR 187].

1.5 Section 154 powers curbed

Hon’ble Calcutta High Court in the matter

of Smriti Properties Pvt. Ltd. Vs. Settlement
Commission held that waiver of interest by
Settlement Commission cannot be undone
by any rectification proceedings u/s 154
based on subsequent Supreme Court
decision which seemed to hold that
Settlement Commission did nothave power
of waiver. [278 ITR 274].

1.6 Fee for technical services - defined

Hon’ble Authority foradvance ruling in the
matter of South-West Mining Limited given
a ruling that fees paid to non-resident
Consultant for carrying out analysis of
samples and technical consultants visiting
India are fees for technical services deemed
to accrue in India [278 ITR 233].

20 HP GOVT. WITHDRAWS
PROFESSION TAX

Giving in to intense pressure from
professionals, the Himachal Pradesh
government has withdrawn the profession
tax imposed earlier this year.

The tax was imposed on legislators, lawyers,
journalists, brokers, real estate and insurance
agents, company directors, doctors,
chartered accountants and contractors,
besides other entrepreneurs and government
employees earning more than Rs 108,000
per year.
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3.0 1-T ACT MAY BE AMENDED TQ
EXEMPT NEGATIVE PROFITS
FROM TAX

In a major relicf to exporters, the
Government is likely to exempt negative
profits from the tax purview sh‘o'rtly by
amending the controversial provisions ip
the income tax laws. The amendment is
likely to be carried out by way of issuing an
ordinance.

Exporters have been pressing for an
amendment to the provisions under section
80 HHC of the Income Tax Act to enable
them to avail tax exemption on a
retrospective basis.

Revenue department has agreed for this an&

is expected to carry out the amendment
from retrospective basis.

Negative profitsare calculated addingexport
incentives to profit or loss directly derived

from exports.

SERVICE TAX b

1.0 REVISED FORMATS OF ST-1/ST-
2/ST-3

The Central Government has revised the
existing formats of various forms of service
tax relating to application for registration,
certificate of registration and return of
service tax.

1.0 TELECOM FDI HIKED TO 74%

The cabinet has finally cleared the proposal
to hike the foreign direct investment limitin
the telecom sector to 74% from 49% with
some modifications. It attached certain
caveats like barring Indian telcos from
allowing remote access for repair and
maintenance and appointing expatriates at
key positions.

In hiking the composite foreign investment
limitto 74%, the cabinet has mentioned that
the remaining 26% needs to be held by
residents Indians or Indian companies. This
means that if the Indian company has any
foreign component, it would be
proportionately counted while arriving at
the 74% foreign investment ceiling.
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