A Journal Of

All India Chartered Accountants’ SOclety

AlCASs

Esto. - 1989

VO UME XVI

No.7

Editorial Advisory Board
Mr. Vinod Jam, FCA, President

Members — Mr. Sunil Khemka FCA, Mr. Vinod Rustagi FCA, Mr. Anil Sharma FCA,
Mr. Avneesh Matta FCA, Mr. Naveen Jain FCA and Mr. Shiv Mittal FCA

Ju yzoos

Annual Subscription for C.A’s Rs. 200/-" Singl
Annual Subscription for Others Rs. 250/-

S'ne CopRsv 25.00

EDITORIAL LT JAuﬂ

THE CHARTERED ACCOUNTANT FIRMS TOWARDS A NEW HORIZON

The Chartered
Accountant Firms
in India have been
predominantly
~ small with about
. 97% of the firms
with three or less
CAs out of which
about 60% being
proprietorship
firms. A meager about 118 firms have
more than 10 partners. As islands of
excellence they have been providing
highly valuable professional services in
the field of taxation, accounting, auditing,
corporate laws and management
consultancy. The locational reach of most
of the firms has been fairly limited to their
city of operations, with limited
infrastructure, manpower and resources.

.In the backdrop of 6 to 8% economic

growth, Indian businesses becoming
larger, some of them becoming the largest
in the world, entry of multinational
companies in India, doors forinternational
inbound and outbound investments
flowing, a new vista of opportunities has
started knocking the doors of the
profession of Chartered Accountants.
Specially during last 2 to3 years
tremendous opportunities have emerged
notonly in the private sector but also from
the Government and local bodies which
have been mandated up gradation of their
accounting system to modern double entry
accounting and also to implement
necessary financial discipline. The Indian
businesses are taking leap ininternational
arena by setting up factories, businesses
and acquiring large and medium size

multinational companies.

The Indian businesses are looking towards
the profession of chartered accountants
for providing them valuable professional
services not only in various new areas but
also on national and international scale
even in traditional areas of accounting,
auditing and taxation. The requirements
in the field of management consultancy,
national and international regulatory
compliance, business valuation, mergers
and acquisitions, resource mobilization,
international listing and an unending list
of professional areas is hotting up.

A great shortage of reliable, competitive,
efficient and experienced Chartered
Accountant Firms with wide locational
reach 1s already being felt by the
businesses. The big Indian businesses
wish to take the professional services
and support from Indian Chartered
Accountant Firms as it is becoming
difficult for them to rely on foreign
consultants and foreign accounting
firms, even when they are operating
internationally. Even the multinational
companies are looking towards the Indian
profession for providing valuable
professional services in a competitive,
efficientand effective manner. The Indian
firms are keenly developing professional
capacities to meet the rising expectation
of national as well as international
clientele.

The Indian government propose to
welcome foreign direct investment in the
accounting sector up to 26%, as is being
proposed before the WTO. The
Government of India has also signed a

Special Treaty with Singapore to enable
Indian Chartered Accountants to freely
provide services in Singapore on mutual
basis. The international doors are opening
up slowly. It is expected that within 3 to
5 years international challenge as well as
international opportunities will be fully
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CA FIRMS.....

knocking the doors of the

profession of Chartered

Accountants.

The Indian profession of
Chartered Accountants is
prepared for international
competition and rather
welcoming the same provided
our qualification is recognized
internationally as well as visa,
citizenship requirements and
other non-professional
restrictions do not restrict our
international avenues, more
particularly in Europe and US
besides in South East Asia.

MULTINATIONAL FIRMS

The advent of multinational
accounting firms in Iandia
inciuding Price Waterhouse
Cooper, KPMG, Ernst &
Young, Delloite in India have
brought in new professional
culi. These firms are able to
provide professional services
with a very wide locational
reach and have the benefit of
technology, database, brand

name, and effective
professional delivery. The
Indian profession has

welcomed their eatry into
India, inspite of the fact that still
the demands of Indian profession
about international recognition
and free access to international
opporturities ~ with  full
reciprocity in spirit is still
pending. The governmenthas not
handled these areas as effectively
and strategically as it should
have. The demands of the
Institute in this regard is being
ignored by the government and
Reserve Bank of India including
at the political level without
adequately appreciating the great
opportunities which Indian
Accountants can bring to India,
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much larger than the opportunities 10 the
field of Information Technology sector.

NETWORKING

ICAIL has recently notified rules for
networking, mergers and de-mergers of
Chartered Accountant Firms. The institute
has freely permitted the networking by
Indian Chartered Accountant Firms
nationally as well as internationally. Once
the netwcrking is registered with the
Institute, combined infrastructure,
experience, manpower, professional
resources and capabilities can be projected
to the prospective clients for effective
professionai delivery. The network firms
are permitted to continue as separate firms
for Empanelment as well as professional
assignments.

MERGER / DEMERGER

ICAI has also permitted the CA firms to
merge with each other which will not
only increase their strength but the entire
past experience of the CA firms as well as
all the partners concerned will be
combinedin the merged firm, empowering
them professionally. To enable re-
structuring, even de-merger by Chartered
Accountant Firms are being freely
permitted enabling de-merging partners /
de-merging firms to carry with them their
entire professional experience formally
so that they don’t have to start with a new
slate, without any professional experience
to their credii.

CORPORATE FIRMS

ICAI has also in principle permitted
practicing Chartered Accountants to
promote management consultancy
corporate with limited liability. The
practicing professionals can hold up to
100% equity and can also be whole time
directors, while continuing as full time
practicing Chartered Accountants. Such
whole time Directors will also be
permitted to train Articles and for al]
purposes will be treated as full time in
practice. ICAI is further considering
certain more initiatives to enable CA firmg
to undertake brand building and capacity
building.
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OPPORTUNITIES GROWING

The aforesaid initiatives have broy ht
great opportunities for the India,
Accounting Firms as they can not only
widen their locational reach but can g]g,
build capacities to deliver professional
services in a wide spectrum of areas apg
can truly harness opportunities at the top
end of the profession. A great vacuum g
the top is getting filled up by more anq
more Chartered Acccuntant Firyg
expanding their horizon nationaily as we]|
as internationally. The Chartereq
Accountants are freely permitted toinvest
internationally and to create Or acquire
accounting and management consultancy
companies in various parts of the world..
The tremendous opportunities in the field
of Business Process Outsourcing (BPO)
are attracting Chartered Accountants to
provide accounting, taxation and
regulatory services in North America,
Europe, Australia and South-East Asia
besides similar great opportunities
within India.

HOW TO DO IT?

There are several issues and questions in
the minds of the profession as to:

* How to harness these opportunities?

* How to create a large firm without
bottleneck and conflict of interests?

* How to join hands with each other? ‘
How to grow and prosper ? and

How to compete with multinational
accounting firms in India and overseas’

All these questions do ot have any
easy answer but where there is 2 Wil
there is a way. The All India Chartered
Accountants’ Society is committed
to provide guidance, support a0
facilitate the growth of India?
Profession of Chartered Accountant®
and has constituted a Task Forc
h'ead'ed by Mr. Vinod Jain (Emﬁl]:
vinodjain@inmacsindia.com)to facilitate "
process of capacity building by Charte’
Accountant Firms so that they can gl
harnes.s the opportunities knocking thel?
doors in a plan-structured manrer.



1.0 RBI ALLOWS LISTED
FIRMS, UCBs TO
UNDERTAKE REPOS

The RBI has aliowed listed
companies (having a gilt account
with acommercial bank) and urban
co-operative banks to undertake
repos with other market
participants. Repo or repurchase
agreement is a bilateral contract
between two counter-parties in
which one borrows funds from the
other by placing government
securities as coliateral.

The counter-party to the listed
companies for repo transactions
should be either a bank or a primary
dealer maintaining a2n SGL
(securities) account with the RBL.
Co-operative banks are allowed to
enter into repos with primary
dealers, but not with NBFCs.

2.0 MINISTRY RULES OUT
SIMULTANEOUS BAD
DEBT PROCEEDINGS

Lenders will have to continue to
package their bad debt recovery
effort within the legal limitation
period. This follows the Finance
Ministry ruling out the possibility
of allowing them to initiate
simultaneous proceedings before
the DRT while taking action under
the Securitisation Act.

The Ministry has argued that as
DRTs are also the forums for
adjudication between borrowers
and secured lenders for action
taken under the Securitisation Act,
it would not be possible to accede
to the plea of the ienders to allow
simultaneous proceedings. The
Securitisation Act provides that
borrowers aggrieved by the
lencders' action under the Act can
approach the DRTs for relief.

Lenders had earlier pointed out to
the Ministry that the legal
requiremert of withdrawing DRT
cases before initiating action
against a borrower under the
Securitisation Act threatens alarge
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number of recovery cases that may get
time-barred for any further action before
the Tribunals. There was a danger that once
the cases are withdrawn from the DRTs, the
lenders may not be able to approach the
same forum for recovery of balance dues
since the loan document might get time-
barred by the time action under the
Securitisation Act is completed.

3.0 4% TAX SOP TO SEZ GOODS
SOLD TO DTA

TheFinance Ministry has notified that goods
produced or manufactured in a Special
Economic Zone (SEZ) and brought to any
other place in India are exempted from the
4 per cent additional duty of customs.

4.0 SSI CAP TO BE RAISED TO
RS. 5 CRORES

The government recently introduced the
Small and Medium Enterprises
Development Bill, 2005, in the Lok Sabha,
seeking to enhance the investment cap for
small-scale units from Rs. 1 crore to Rs. 5
crore. The Bill also proposes to make
medium enterprises a separate category,
with an investment of upto Rs. 10 crore in
plants & machinery.

In the services sector, units with less than
Rs. 2 crore investment in equipment are
proposed to be classified as small
enterprises, while units with investments of
Rs. 2-5 crore will come under the medium
enterprises category.

5.0 BANKACCOUNTINHERITANCE
PROCESS SIMPLIFIED

Inberitors will find it easter to extract funds
from deceased depositors' bank accounts
with the Reserve Bank of India asking banks
to simplify the process. The apex bank has
also allowed banks to open estate accounts
toreceive pipeline income flows to deceased
by way of dividend and interest warrants. In
the case of term deposits of the deceased
depositors, the RBI has asked banks to
allow premature termination without any
penal charge in the event of the death of the
term deposit holder. The RET has directed
banks to incorporate such a clause in the
term deposit account opening from itself.

Banks have also been asked to seek bare
minimum documentation for release of the
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fundsinadeceased customer account which
operate under 'either or survivor' clause or
inaccounts which have anomination. Banks
have been asked nct to insist on production
of succession certificate, letter of
administration, probate or obtaining any
bond of indemnity or surety from the
"survivor(s)" ornominees. In these accounts,
banks have been asked to release funds
within a fortnight.

For accounts which do not have 'either or
survivor' clause nor a nomination, banks
have been asked to release small amounts
based on an indemnity letter without
insisting upon production of any other
documents.

6.0 FOREIGNERS MAY MISUSE
P-NOTES TO UP BANK STAKES

Amid a spate of block deals in bank shares,
there is an underlying concern that the
opaque world of participatory notes (PNs)
can be misused to circumvent the stringent
ownership rules in banks. Under the present
norms, the RBI has to "acknowledge" any
transaction where 5% or more shares of a
local private bank change hands. This is a
rule which is peculiar to bank scrips.

However, an overseas investor bullish on a
private bank in India can take the PN route
to overcome this. PNs are derivative
instruments, underlying securities of which
are Indian stocks. These are issued by FIIs
or foreign brokers to overseas investors
who want to take an exposure to Indian
stocks, but are unable to do so as they are
notregistered with SEBI. Any suchinvestor
can use a foreign broker with operations in
India to buy a bank stock. Such a purchase
will be a little belew the regulatory limit of
5%. As against this the foreign office of the
FIl/broker will issue PNs to the investor. A
few months later the same investor can use
another broker to pick a similar block of the
same bank scrip.

7.0 LAW & CA FIRMS MAY GET
APPROVAL FOR 26% FDI

The Government is likely to allow up to
26% foreign investment in legal, audit, and
accounting services.

There will be some restriction, however, on
statutory auditing by foreign players.
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8.0 CORPORATES SEKEEK
EXIT NORMS FOR CDR

Several corporates, which staged
a turnaround on the back of debt
reliet from consortium of bankers,
now want to exit the corporate
debt  restructuring  (CDR)
mechanism.

CDR s aforum of Banks, set up at
the behest of the Reserve Bank of
India (RBI), to resolve cases of
bad loans. Corporates want to get
away from CDR since the
mechanism imposes stringent
conditions, which, they feel, could
curb growth prospects. These
conditions include pledging of
shares, personal guarantees and
seeking CDR's approval before
any expansion or acquisition.
Since the loans restructured have
atenure of 10-15 years, corporates
are bound by CDR conditions till
the loan is fully repaid. However,
those corporates who have
performed well following the
restructuring and are keen to exit
fear that CDR could deprive them
of some of the opportunities.

Banks, on the other hand, feel they
‘have taken a risk of restructuring
the bad loans and fear that once
the corporate falls outside CDR
mechanism it would be difficultto
; monitor them. Senior bankers are

likely to ask the officials of the
| RBI to incorporate exit norms in
' its new CDR guidelines, which
| are likely to be issued soon. The
RBI has issued draft guidelines on
CDR. But the draft norms do not
address issues related toexit policy
for corporate.

9.0 INTEREST RATES SET
TO DROP ACROSS
EUROPE

Interest rate were poised to drop
across Europe because economic
growth would fall below
expectations and that central banks
' has started discussing rate cuts
| seriously.

LATEST IN FINANCE

10.0 KCB CEILING RAISED TO US $
12 BILLION

Theappetite foroverseas borrowings shown
by Indian corporates, reflected in record
issuances last fiscal, has prompted the
government to increase the ceiling for
external commercial borrowings (ECBs) to
US $ 12 billion for 05-06. The decision to
raise the internal ceiling for ECBs from US
$ 9billionto US $ 12 billion was taken after
areview of the ECB policy undertaken by
the finance ministry and the RBI. The ceiling
on cumulative investment in government
securities by foreign institutional investors

(FlIs) has been left unchanged at US $ 1.75
billion.

11.0 FED RAISES RATES AGAIN BY
25 bps

The Federal Reserve raised key US interest
rates a quarter percentage point recently for
a ninth straight time and gave no sign a
yearlong campaign of increases was nearing
anend. The US central bank's policy setting
Federal Open Market Committee
unanimously voted to lift the federal funds
rate charged on overnight loans between
banks and intended to influence credit costs
throughout the economy to 3.25 per cent.

120 SEZ LIKELY TO HAVE
MINIMUM 50 ACRE SIZE

The Board of Approval (BoA), the inter-
ministerial body which considers Special
Economic Zone (SEZ) proposals, is
considering fixing 50 acres as the minimum
area required for product specific SEZs.
This follows objection raised by the finance
ministry regarding the size of some SEZs.

Of the 19 product specific zones approved
so far in principle, five are of less than 50
acres. These includes gems & jewellery
zone in Manikanchan at saltlake and Wipro
SEZ in salt lake electronic city in West
Bengal; food processing SEZ at
Kakkancherry near calicut and electronics
industries SEZ at Kalamassery in Kerala,
and information Technology SEZ at Shastri
Park being set up by the Delhi Metro Rail
Corporation in New Delhi.

L1ABS
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13.0 CREDIT CARD GUIDELINES
PROHIBIT INTIMIDATION of
CUSTOMERS

Reading outtheriotacttocredit card issuers,
the Reserve Bank of India (RBI) released
draft guidelines on credit card operationg,
which recommended the fO“Owing
restrictions:

1) That bank / non-banking finance
companies (NBFC) and their agents shoy)g
not resort to intimidation or harassment of
any kind against any person in their depy
collection efforts.

2) The guidelines said these include acts
intended to humiliate publicly or intryde
upon the privacy of the cardholders’ family
members, referees and friends, making
threatening and anonymous calls or making
false and misleading representations.

3) That the disclosure of the credit card
users’ personal information to direct sales
agents / recovery agents should also be
limited to the extent that it will enable them
to discharge their duties.

4) Personal information provided by the
cardholder, but not required for recovery

purposes, should not be released by the card
issuing bank / NBFC.

5) The guidelines said, in the matter of
recovery of dues, matter of recovery of
dues, banks / NBFCs may ensure that they,
as also their agents, adhere to the extant
instructions on fair practice code for lenders,
as also their own code for collection of dues
or in the absence of such a code, at the
minimum, adopt the Indian Banks
Association code for collection of dues and
repossession of security.

6) In regard to appointment of third party
agencies for debt collection, it is essential
that such agents refrain from action that
could damage the integrity and reputation
of the bank/NBFC and that they observe
strict customer confidentiality.

7)RBI has proposed a time limit of 60 days
which may be given to the customers for
referring their complaints / grievances.

- Due Diligence, Takeover, Merger & Amalgamation .«
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14.0 PROCESSING FEE FOR
ELECTRONIC FUNDS
TRANSFER WAIVED

In an effort o give a fillip to
electronic mode of payment, the
Reserve Bank of India (RBI) has
waived processing charges for all
transactions through the electronic
funds transfer (EFT) Scheme,
Special electronic funds transfer
(SEFT) scheme and electronic
clearing service (ECS).

The waiver of charges will be in
effect from June 14, 2005 upto
march 31, 2006.

(Source: RBI/2004-05/493 dt. 14.06.2005)

15.0 FlIs ALLOWED UPTO
26% IN PRINT MEDIA

The Government recently allowed
foreign funds, overseas corporate
bodies, non-resident Indians and
persons of Indian origin to invest
in Indian newspaper companies.
Besides, the printing of foreign
editions of international
publications in India has also been
allowed. However, the overall
foreign investment cap in news
and current affairs publications will
remain at 26 per cent.

16.0 IMPORTERS ALLOWED
TO CANCEL & REBOOK
FORWARDS

The RBI allowed importers to
cancel and rebook all forward
contracts to hedge current account
transactions. Earlier, only up to
one year forward contracts, which
were booked to cover import
exposures, could be rebooked after
cancellation.

17.0 FMC REGISTRATION
MAY BE MANDATORY
FOR TRADING ON
EXCHANGES

The Forward Markets Commission
(FMC) has proposed to make
registration with it mandatory to
trade on commodity futures
exchanges.

LATEST IN FINANCE / CORPORATE LAW

CORPORATE LAWS "

1.0 IMPORTANT DECISIONS
~ Companies Act, 1956 B
1.1 Section 81 - Further issue of capital

Though section 81 requirements for further
issue of capital do not apply to private
limited company in terms of clause (a) of
subsection (3), the directors in a private
limited company are expected to make a
disclosure to the shareholders when further
shares are issued. Any issue of shares solely
to gain control over the company is not
permissible. — S Varadarajan v. Udhayem

Leasings and Investments (P.) Ltd.— [2005]
65 CLA 21 (CLB)

1.2 Section 111A - Refusal to register
transfer of shares vested in transferee
company by an order of High Court

A company can refuse registration of transfer
of shares vested in the transferee company by
an order of the High Court under sections 391/
394 on sufficient cause as rights of third
parties are not affected by such order of the
High Court. In a case of disputed refusal, the
court has only to consider whether the Board
of directors of the company has refused the
registration on sufficient cause. The settled
law is that the Board of directors of acompany
does not have any inherent power to refuse
registration of transfer, and such a power has
to be specifically conferred on the Board by
the articles. It is also a settled law that even if
the articles provide forunrestricted or absolute
powers, the same should be exercised bonafide
and in the interest of the company, and not on
awrong principle or with an oblique motive or
for a collateral purpose.- eFirst Technologies
(P.) Ltd. v. Hiperworld Cybertech Ltd. —
[2005] 65 CLA 151 (CLB)

1.3 Section 391/394 —Scheme providing
forcancellation of shares

Section 101 is not attracted in a case of
amalgamation of two companies. The focus
isoncreditors’ interests when any reduction
in capital is involved. When the transferor-
company holds shares of the transferee-
company in an amalgamation scheme,
creditor’s interests are taken care of by the
court in sanctioning the amalgamation. —
EOC Tailor Made Polymers India (P.) Ltd.,
In re. — [2005] 65 CLA 99 (Bom.)

The Securitisation Act, 2002

Sections 13(4) and 17(1) -
Enforcement of security interest

1.4

Where a bank takes any measure under sub-
section (4) of section 13, there is express
remedy under sub-section (1) of section 17
to the party concerned and such remedy is
not that of appeal but is like original
proceedings, as per the decision of the Apex
Court in the case of Mardia Chemicals Ltd.
[2004] 59 CLA 380. Therefore, as and
when such remedy is resorted to by any
person who claims ownership of property
subjected to action under sub-section (4) of
section 13, the question of his status as bona
fide purchaser of the property can be gone
into atthe trial or the Debt Recovery Tribunal

may examine such questions of facts. When

anefficaciousremedy is separately available

to the party, the High Court, by way of self-

imposed restriction, may decline to interfere
under article 226 of the Constitution. —

Kundanben Jayantilal Sanghvi v. State Bank
of Saurashtra [2005] 65 CLA 58 (Guj).

Negotiable Instruments Act

1.5 Strictliability u/s 138 can be enforced
only when cheque is issued in
discharge of any legal liability

Where a cheque is issued not for purpose of
discharge of any debt or liability, return of
such cheque unpaid will not meet penal
consequences and therefore, maker of
cheque would not be liable for prosecution
for dishonour of cheque. The burden of
proofisontheissuer. [Vijayarajv. Githeyon
Raj [2005] 60 SCL 102 (MAD.)]

2.0 RBI NOD FOR DO-NOT-CALL
LIST SOON '

The Reserve Bank of India (RBI) is finalising
its guidelines for banning banks or their
sales agents from making unsolicited calls
to prospective credit card customers

3.0 EMPLOYEES CAN'T OBJECT
TO TRANSFERS

Employees can no longer make a fuss on
being transferred to another area of work.
Elucidating the legal position on transfer
norms, the Delhi High Court recently held
that a company's management had full
freedom to transfer its employees.
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