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BACKGROUND OF BENAMI LAW

20.12.1972

Reference made
by Union
Government to
Law

Commission

07.08.1973

Law
Commissions
571 report titled
as Benami
Transactions

19.05.1988

The Benami
Transactions
(Prohibition of
Right to Recover
Property)

Ordinance, 1988

14.08.1988

Law
commissions
130t report titled
as Benami
Transaction — a
continuum

05.08.1988

The Benami
Transactions
(Prohibition) Act,
1988

01.12.2016

The Benami
Transactions
(Prohibition)
Amendment Act,
2016 came into
force
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CONCEPTUALLY

CONCEPT OF BENAMI: (As discussed by Hon ble Supreme Court)

» Two views arise from Benami Doctrine
I. Benamidar does not hold title over the property; or
li. Title passes to the Benamidar - he holds the title in ‘Trust’

» Two Loose category of Benami Transaction emerge:

I.  Tripartite:
o “B” Sells property to “A” (real Owner),
o Sale Deed Mention “C” as the Owner (Benamidar) - Real Benami.

Ii. Bipartite:
o “A” Sells property to “B” without intending to pass the Title to B — This may be
termed as Sham/ Furjee / Benami Transaction Loosely.
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CONCEPTUALLY

Benami Transaction include:

Property held by or transferred to a person- consideration provided by another person.
Transaction in fictitious name

Owner not aware of ownership or deny knowledge of such ownership.

vV V V V

Person providing consideration not traceable.
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CONCEPTUALLY

Objective (Reason) For Benami proliferation:

» Mitigation of political or Social Risk

» Defraud Creditors

» Evasion of taxes

» Secret provision for family member

» In certain cases, Benami “could be within its legitimate scape”- not to include- fraudulent

or illegal purpose.
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CONCEPTUALLY

Factor to consider to determine BENAMI Transaction:

» Source of purchase money

» Nature and possession of property after purchase

» Motive to give a Benami color

» Position of parties- their relationship (Claimant — Benamidar)
» Custody of title deeds (after sale)

» Conduct of parties concerned in dealing with property after Sale
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CONCEPTUALLY

Exceptions:
» HUF property held by Karta

» Assets held in fiduciary capacity including as:

= Trustee

= EXxecutor

= Partners of Firm

= Director of Company

= Depository or Custodian

=  Person notified
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UNION OF INDIA & ANR. VS M/S GANPATI DEALCOM PVT. LTD.

CIVIL APPEAL NO. 5783 OF 2022 [@ SPECIAL LEAVE PETITION (C) NO. 2784/2020]

Amendment in 2016 cannot be retrospective

» Law Is punitive in nature and can apply only prospectively

» No forfeiture or confiscation can be made in respect of Benami transaction cases before
15t November 2016

» Itis not merely procedural law rather these are substantive provisions (through 2016 Amendment)

» Proceedings for all matters, are quashed and cannot continue, in respect of period before
15t November 2016 including:

= Confiscation
=  Prosecution
= [Forfeiture

= Notices

= Proceeding

» No actions by concerned authorities can be initiated or continue in respect of period before 1st Nov
2016

INMACS LAW OFFICE PRIVATE & CONFIDENTIAL



DETAILED

PROVISIONS




WHAT IS ABENAMI TRANSACTION?

SECTION 2(9)

(9) “benami transaction” means,—
A. atransaction or an arrangement—
a. where a property is transferred to, or is held by, a person, and the consideration for such property has been provided, or paid
by, another person; and
b. the property is held for the immediate or future benefit, direct or indirect, of the person who has provided the consideration,
except when the property is held by—

I. a Karta, or a member of a Hindu Undivided Family, as the case may be, and the property is held for his benefit or
benefit of other members in the family and the consideration for such property has been provided or paid out of the
known sources of the Hindu Undivided Family;

Il.  aperson standing in a fiduciary capacity for the benefit of another person towards whom he stands in such capacity
and includes a trustee, executor, partner, director of a company, a depository or a participant as an agent of a
depository under the Depositories Act, 1996 (22 of 1996) and any other person as may be notified by the Central
Government for this purpose;

iii. any person being an individual in the name of his spouse or in the name of any child of such individual and the
consideration for such property has been provided or paid out of the known sources of the individual;

Iv. any person in the name of his brother or sister or lineal ascendant or descendant, where the names of brother or sister
or lineal ascendant or descendant and the individual appear as joint owners in any document, and the consideration
for such property has been provided or paid out of the known sources of the individual; or

B. atransaction or an arrangement in respect of a property carried out or made in a fictitious name; or

C. atransaction or an arrangement in respect of a property where the owner of the property is not aware of, or, denies knowledge of,
such ownership;

D. atransaction or an arrangement in respect of a property where the person providing the consideration is not traceable or is fictitious;
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WHAT IS ABENAMI TRANSACTION?

SECTION 2(9)

TRANSACTION/

ARRANGEMENT
) Owner Payer of Consideration
ﬂédpégpgegarﬁ%gﬁﬁgd to or Property held in fictitious name (i) Not aware of ownership (i) Not traceable
(i) Denies ownership (i) Fictitious

(if) Consideration paid by the
Beneficial owner; and

(ili) Property held for the
benefit of Beneficial Owner

Exception
(i) Persons acting in fiduciary capacity

(i) Known Sources — Karta, spouse/
child,

iii) jointly with parents, brother, sister,
etc.
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WHAT IS ABENAMI TRANSACTION?

SECTION 2(8)

(8) “benami property” means any property which is the subject-matter of a benami transaction and also includes the
proceeds from such property;

Movable
Legal
documents/
instruments lumaveble
ewdencmg
Proceeds \ /\J i
from the Tangible Section 2(26)
property [ TT—n “property” means assets of any kind, whether movable or
o Property immovable, tangible or intangible, corporeal or incorporeal and
S — S includes any right or interest or legal documents or instruments
evidencing title to or interest in the property and where the
property is capable of conversion into some other form, then the
Pro;iﬁrtym property in the converted form and also includes the proceeds
e :
e Intangible from the property;
form
Incorporeal Corporeal

\, \
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AUTHORITIES UNDER BENAMI LAW

SECTION 18

 Conducting inquiries, « Grants approval to 10 » Pass order confirming * Review the order «To receive and
impound documents or revoking the passed by manage the property
« Provisional provisional Adjudicating «To dispose of the
attachment of attachment Authority property
property * Pass order for
confiscation of
property
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PROCEDURE

Notice to benamidar &
beneficiary (if known) by
Initiating officer

[S. 24(1)]

Appeal to Appellate
Tribunal

[S. 46]

If 1O has reason to believe that
property may be alienated —
may be alienated —
provisionally attach with prior
approval of Approving
authority for < 90 days

[S. 24(3)]

AA to pass order within 1
year from the end of
month in which reference
received

[S. 26(7)]

.

IO to pass order within 90 days
from issue of notice for revoking
| continuing attachment  (if
made) or provisionally attach (if
not attached) or decide not to
attach

[S. 24(4)]

AA to issue notice within
30 days of receiving
reference

[S. 26]

‘\/

\\/

If attaches — refer the refer
the case within 15 days to
Adjudicating Authority
(AA)

[S. 24(5)]
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OFFENCES & PROSECUTION UNDER BENAMI LAW

Accused/ Suspect

Penalty for Benami < Benamidar 1—7 years 25% of FMV of
Transaction » Beneficial owner Property
(Section 53) « Any other person who

abets to enter Into
benami transaction

Penalty for False Any Person 6 months —5years 10% of FMV of
Information Property

(Section 54)

Failure Any Person - Rs. 25000

(Section 54A) (penalty)
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Income Tax Act,
1961

* Implications under
Income Tax Act on
benamidar & beneficial
owner Vvis-a-via the
unexplained
investments & credits

PMLA & Black
Money Law

 Property outside India
— whether covered
under Benami or Black
Money Law

INTERPLAY OF BENAMI LAW WITH OTHER LEGISLATIONS

Companies  Act,
2013

« Significant  beneficial
ownership

SEBI Regulations

« Whether persons acting
in concert are subject
to Benami law
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Mangathai Ammal (Died) Through Lrs vs Rajeswari

Supreme Court, Civil Appeal no. 4805 of 2019 dated 09.05.2019

» “While considering a particular transaction as benami, the intention of the person who contributed the purchase money is
determinative of the nature of transaction. The intention of the person, who contributed the purchase money, has to be decided on
the basis of the surrounding circumstances; the relationship of the parties; the motives governing their action in bringing about the
transaction and their subsequent conduct etc.*

* “To hold that a particular transaction is benami in nature these six circumstances can be taken as a guide:
1. The source from which the purchase money came;
2. the nature and possession of the property, after the purchase;
3. Motive, if any, for giving the transaction a benami colour;
4. Position of the parties and the relationship, if any, between the claimant and the alleged benamidar;
5. Custody of the title deeds after the sale;

6. Conduct of the parties concerned in dealing with the property after the sale.”

» "Furthermore, the court held that the Benami Transaction (Prohibition) Act would not be applicable retrospectively™
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Smt. P.Leelavathi vs V.Shankarnarayana Rao

Supreme Court, Civil Appeal No. 1099 of 2008 dated 09.04.2019

O In the case of Binapani Paul v. Pratima Ghosh the court had held that “the source of money had never been the sole consideration, and is only
merely one of the relevant considerations but not determinative in character.”

O In Valliammal v. Subramaniam, the court had delineated six circumstances to check whether the transaction is benami or not. These are: (a) The
source from which the purchase money came; (b) the nature and possession of the property, after the purchase; (c) Motive, if any, for
giving the transaction a benami color; (d) Position of the parties and the relationship, if any, between the claimant and the alleged
benamidar; (e) Custody of the title deeds after the sale; and (f) Conduct of the parties concerned in dealing with the property after the
sale.

O "It is true that, at the time of purchase of the suit properties, some financial assistance was given by Late G. Venkata Rao. However, as observed
by this Court in the aforesaid decisions, that cannot be the sole determinative factor/circumstance to hold the transaction as benami in nature.
The plaintiff has miserably failed to establish and prove the intention of the father to purchase the suit properties for and on behalf of the family,
which were purchased in the names of defendant Nos. 1 to 3.......Therefore, the intention of Late G. Venkata Rao to give the financial assistance
to purchase the properties in the names of defendant Nos. 1 to 3 cannot be said to be to purchase the properties for himself and/or his family
members and, therefore, as rightly observed by the High Court, the transactions of purchase of the suit properties — Item Nos. I(a) to I(c) in the
names of the defendant Nos. 1 to 3 cannot be said to be benami in nature. The intention of Late G. Venkata Rao was to provide the financial

assistance for the welfare of his sons and not beyond that.”
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Niharika Jain W/o Shri Andesh Jain Vs Union of India

Rajasthan High Court, Civil Writ Petition No. 2915/2019 (SB), dated 12.07.2019

O The Rajasthan High Court agreeing with the contention of the petitioner held that sub-section (3) to section (3)
of the Amended Benami Act talks about punishments in respect of benami transactions entered into after
amendment in Benami Act and is thus, prospective. While holding the said sub-section (3) as prospective, the

Rajasthan High Court observed that :
1. Unless a contrary intention is reflected, a legislation is presumed and intended to be prospective;

2. Where an amendment affects rights or imposes obligations or castes a new duties or attached a new

disability is to be treated as prospective ; and

3. Benami Amendment Act, 2016 neither appears to be Clarificatory nor curative.

O Accordingly, the Rajasthan High Court threw the entire transactions entered into by the petitioner before

amendment out of the purview of Benami Act.
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